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THE MARYLAND ERA
A TEN YEAR HISTORY

INTRODUCTION

In April 1972, the Maryland General Assembly passed
an amendment to the Declaration of Rights of the Mary-
land Constitution known as the Equal Rights Amend-
ment. On November 7, 1972, by a vote of 697,107 to
236,007, the voters of Maryland ratified the Maryland
Equal Rights Amendment (ERA), and on December 5,
1972 the amendment, Article 46, Declaration of Rights
of the Constitution of Maryland, became law. It provides:

“Equality of rights under the law shall not be
abridged or denied because of sex.”
This provision is very similar to the proposed federal ERA
(which the Maryland legislature ratified in March 1972)
and similar to the state ERA’s in 15 other states.

In the ten years since the ratification of Maryland’s state
ERA, numerous legislative reforms have been enacted.
In fact, many more changes has been made in the laws as
a result of legislative action, than court challenges.

The fears of some that passage of the ERA would result
in the courts being beseiged with challenges of sexually-
discriminatory statutes, have not been warranted in
Maryland nor in other states which enacted state ERAs.
Indeed legislative reform has made many court chal-
lenges to discriminatory laws unnecessary. Moreover, in
the few instances where the courts have been called upon
to decide sex bias claims, the State judiciary has used the
Maryland ERA effectively to make sex discrimination il-
legal and give women and men equal rights under the
law. :

By conferring on courts and legislatures the specific
authority and motivation to eliminate sex-based legal
burdens and extend benefits to both sexes, the Maryland
ERA has proved over the past ten years to be an invalu-
able tool for ensuring that all individuals receive fair and
equal treatment under the law.

THE IMPACT OF MARYLAND’S ERA

Women have been discriminated against throughout
this country’s history in virtually all aspects of their lives.
One of the legal concepts brought from England to the
colonies, which has been firmly entrenched in our legal



system is that a married woman was viewed simply as an
extension of her husband. When man and woman mar-
ried they became one; and the one was the husband.
Moreover, the only appropriate and proper status for a
woman was to be married and thus subject to the protec-
tion and authority of a man.

Obviously the roles of both men and women have
changed a great deal since that legal concept was origi-
nated. Yet is has only been in recent years that our laws
have begun to change to reflect the equal status of
women and men in all aspects of life and work in Ameri-
can society. And much of the impetus for these changes
in Maryland results from the existence of the Equal Rights
Amendment in Maryland’s Constitution.

The state ERA does not say that men and women are
the same, but it does say that men and women should be
treated equally “under the law.” The state ERA, by guar-
anteeing equal rights regardless of the sex of the person,
represents a mandate by the citizens of Maryland to the
legislature to write new laws and to amend existing laws
when applicable, and for the courts to interpret existing
laws in accordance with the principles of equal rights for
women and men. Over the past ten years both types of
action have taken place with regard to Maryland laws af-
fecting such issues as marriage and divorce, employ-
ment, insurance, credit, criminal law, education and
housing.

Legislative Implementation of the ERA

During the years 1972 to 1982, hundreds of bills were
introduced in the Maryland General Assembly to elimi-
nate sex discrimination and unwarranted sex-based dis-
tinctions from the Annotated Code of Maryland. Over 60
of these pieces of legislation, many of them initiating
comprehensive and broad-based reforms, were enacted
during this ten-year period. Listed below is a sampling of
the legislation passed with regard to criminal law, domes-
tic law, and such areas of interest as employment, educa-
tion, child care, credit, insurance and housing.

A. Criminal Law

* The ERA was a strong impetus in the drafting
and passage of reform legislation that sex-neu-
tralized existing rape and sexual offense laws.

® [egislation was enacted which severely limits the
admissibility and relevancy of a victim’s prior
sexual conduct and reputation in any court pro-
ceeding regarding rape or sexual offenses.




¢ Police training was required by legislation in the
enforcement of the new rape and sexual offense
law

® The Department of Health and Mental Hygiene
is now required to pay the cost of examination of
victims of rape and sexual offenses when the ex-
amination is done for the purpose of establishing
and gathering evidence about the crime.

¢ In 1975 the pandering statute (pandering is
solicitation of sexual favors) was amended so
that someone of either sex could be convicted of
the crime, rather than just men.

¢ In 1976 the sexually discriminatory penalty for
bigamy was eliminated.

B. Domestic Law

¢ In 1976 a bill was enacted which provided that a
married woman could establish a domicile (i.e.
determine where her legal residence will be) in
the same way that a man can. Prior to that time,
Maryland held to the case law doctrine that a
mairied women'’s legal residence, or domicile,
was the domicile of her husband. That assump-
tion affected a woman’s right to vote. In another
area, women who were Maryland residents and
who wished to attend Maryland State colleges or
universities but who were married to qut-of-State
residents prior to 1976, had to pay higher tuition
rates than their fellow Maryland residents since
their domicile was determined to be that of their
husbands. This sexually-discriminatory provision
no longer exists in Maryland law.

¢ In spite of a 1972 Court of Appeals decision con-
firming the right of every person in the State to
select his or her name if it is used consistently
and non-fradulently, several State laws relating
to names on driver’s licenses and legal names for
purposes of voting and running for office were
based on the assumption that a married
woman’s last name becomes her husband’s last
name upon marriage. In 1976, legislation was
enacted removing the discriminatory provisions
in the laws governing legal names for voter regis-
tration and running for office. By 1978 adminis-
trative roadblocks to name changes for divorced
women with regard to driver’s licenses had been
removed.

¢ Prior to the ERA, only women could receive ali-
mony in Maryland. In 1975, a bill was enacted




which sex-neutralized the alimony statute, thus
providing that husbands could be granted ali-
mony. Since the wife is still generally the depen-
dent spouse, the law continues to be more appli-
cable to women; however, alimony is now
allowed for an economically dependent hus-
band. Here is a good example of how the legisla-
ture has rewritten a previously discriminatory law
by using need rather than gender as the standard
of protection.

The enforcement of child and spousal support
awards has been a major concern of many cus-
todial parents in Maryland who need that finan-
cial support to properly care for their children. In
1976, an earnings lien statute was enacted.
Under that law the wages of a spouse who is in
arrearages in paying child or spousal support can
be garnished and the money given to the cus-
todial spouse. Also passed by the General
Assembly was the Tax Refund Intercept Pro-
gram by which tax refunds are diverted to the
Bureau of Support Enforcement to pay child and
spousal support arrearages.

Maryland’s criminal non-support statute prior to
1977 made it a crime to desert or fail to support
a wife. In 1978, a bill was enacted which pro-
vided that failure to support a spouse (of either
sex) is a crime.

In 1978 legislation passed regarding the disposi-
tion of marital property at the time of divorce.
The new legislation provides some relief from
the State’s previously inequitable laws which
provided that the spouse in whose name a piece
of property was titled or who made the monetary
contribution to its purchase was the sole owner
in most situations. The new law, eliminates the
common law doctrine that a wife owes her ser-
vices to her husband and takes into account the
non-monetary, but equally valuable, contribu-
tions of the homemaking spouse to the acquisi-
tion of property at the time of disposition of the
marital property

The Protection from Domestic Violence Act was
passed in 1980 allowing the courts to remove an
abusing spouse from the home for a period from
five (5) to fifteen (15) days when the behavior of
that spouse is threatening to the other spouse or
members of the household.

Legislation was also passed requiring a law en-
forcement officer to accompany a spouse abuse




victim back to his or her home to enable the vic-
tim to pick up clothes and other necessary items

C. Employment, Education, Child Care

Because employment brings economic indepen-
dence and security, the eradication of sex dis-
crimination on the job is important to all citizens
The state ERA has helped to change attitudes of
employers, the public and women themselves
about careers and occupations open to women
The Human Relations Article (Article 49B) gov-
erns employment practices in Maryland and pro-
hibits sex discrimination in all areas of employ-
ment, hiring, and compensation of employees.
The authority and responsibility of the Human
Relations Commission has been augmented and
expanded over the past ten years to enhance its
ability to identify and eliminate discriminatory
practices in all aspects of employment.

Since 1972, statutes pertaining to the State’s civil
service system have been made gender-neutral
and affirmative provisions have been added, in-
cluding the prohibition against the denial of pro-
motion opportunities to employees because they
are presently on maternity leave and the institu
tion of a policy encouraging part-time employ-
ment.

In 1978 legislation was enacted to statutorily-
mandate a State equal opportunity program.

In 1977 legislation defining discrimination
against pregnant women as sex discrimination in
all areas of employment was enacted

In 1976 legislation was passed and funds appro-
priated for services to people who have re-
mained out of the job market while being home-
makers and who need assistance to prepare to
re-enter the work force

Since 82% of domestic workers are women, it
was important to focus on legislation governing
domestic work. In 1973 domestic workers were
included under the State’s minimum wage law
and in 1975 they were included under the
State’s Workmen’s Compensation law
Sex-based employer dress codes were prohib
ited by law in 1975

Legislation mandating the elimination of sex dis-
crimination in Maryland public schools, colleges
and universities was introduced several times in
recent years, but unfortunately was not enacted.



The presence of Maryland’s ERA, however, and
the inability to enact a legislative mandate in this
area, were among the factors which encouraged
the Maryland State Board of Education to enact
Resolution No. 1981-9, Sex Equity, which pro-
hibits sex discrimination in all aspects of educa-
tion and employment in Maryland state public
schools.

o Tax relief for child care expenses was available to
Maryland citizens in the early 1970’s; but was
lost when Federal income tax laws changed in
1976. In 1978, the tax relief was restored, pro-
viding tax relief for child care expenses for both
persons who itemize and those who do not.

D. Credit, Insurance, Housing

¢ In the area of discrimination against women in
the granting of credit, a beginning was made in
1974 with the passage of a bill requiring creditors
to consider alimony in determining credit eligibil-
ity. In 1975, a bill embodying the major provi-
sions of the newly-enacted Federal Equal Credit
Opportunity Act was passed, thus making Mary-
land one of the first states to provide a compre-
hensive definition for sex discrimination in credit.
In 1976 and 1977 the Act was further strength-
ened by increasing the amount of damages and
permitting private rights of action. It is now vir-
tually identical to the Federal Act.

¢ In 1974 it was a common practice for health in-
surers to discriminate against pregnant women in
a variety of ways including refusing to sell preg-
nancy coverage except under a “family plan,”
refusing to sell pregnancy coverage to single
women, and imposing restrictions on pregnancy
benefits not generally applicable to all medical
procedures. In 1975, two bills were passed
which together prohibited discrimination against
pregnant women regardless of their marital
status in the granting of health insurance and the
determination of benefits. In 1977 legislation
defining discrimination against pregnant women
as sex discrimination in all areas of employment
was enacted.

¢ In the area of insurance, several bills were passed
in 1976 and 1977 which assisted dependent
spouses by requiring convertibility of group
health policies to individual policies, and by re-
quiring that notice be given to dependents of ter-




mination of coverage. Prior to the passage of
these bills, at the time of divorce, dependent
spouses often discovered that they were without
insurance coverage since the coverage they had
from their working spouses’ group policy no
longer covered them.

e Sexually discriminatory policies in the rental,
sale or financing of housing have been prohib-
ited by statute since 1974.

Judicial Interpretation of the ERA

The comprehensive legislative reform done in the
years since the adoption of Maryland’s ERA has obviated
the need for litigation challenging many previously sex-
biased statutes. Maryland’s courts have decided just a
handful of cases under the ERA since its adoption. Listed
below are the significant rulings from Maryland’s courts
which use the ERA as a basis for their determinations.

A. Criminal Law

e In 1975, prior to the passage of the sex neutral
rape and sexual offenses legislation, a man con-
victed under the Maryland rape law claimed on
appeal that the ERA invalidated that law because
of its sexually discriminatory nature. However,
the Court of Appeals upheld his conviction find-
ing that protection of females from rape is a legit-
imate governmental objective and limitation of
the classification of perpetrators to men to be ra-
tionally related to the achievement of that objec-
tive.!

B. Domestic Law

¢ In 1973, in Minner v. Minner, a husband chal-
lenged, under the ERA, an award to his wife of
alimony and fees in a divorce suit, made pur-
suant to a statute that permitted such awards to
be made only to women. (The alimony law
wasn't sex-neutralized by legislation until 1975.)
However, the Court of Appeals held that the
husband did not have standing to raise the issue
because he had not sought and been denied ali-
mony and fees. In other words, if a male had
challenged the alimony law because he was not
entitled to get it, he may have had standing, but
as the payor of the alimony he had no standing
to challenge the constitutionality of the law.?
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¢ [n two cases decided over a four year period, the
Court of Special Appeals considered challenges
to the use of the maternal preference presump-
tion in making custody awards. Under the
maternal preference mothers were generally
awarded custody of children five and under, and
in most cases, of children who were as old as 14
In 1974, in Cooke v. Cooke, the court upheld
the maternal preference as a “tie-breaker” when
all other factors are equal. The father did not
raise the ERA in his challenge to the court’s
award of custody to the mother and the court did
not decide the issue on the basis of the ERA 2
However, shortly after the Cooke decision, the
law was amended to expressly prohibit maternal
preference. In a subsequent suit in 1978, McAn-
drew v. McAndrew, the use of maternal prefer-
ence was challenged once again. This time, the
Court of Special Appeals, citing the statute, con-
cluded that the maternal preference is abolished
under Maryland law and that there can be no
“tie-breaker” in a custody case because there
should never be a tie.*

¢ [n an opinion issued three weeks after the ratifi-
cation of the ERA in 1972, the Maryland At-
torney General discussed the right of married
women who had assumed their husband’s sur-
names to revert to their birth names on voter
registration rolls. His opinion indicated that the
right to do so is premised in common law and he
noted that the fact of the ERA’s ratification “con-
firms our opinion that both women and men
have an equal right to adopt a name of their own
choosing by which to become known and iden-
tified.”s

® A major Court of Appeals ruling using the Mary-
land ERA, Rand v. Rand, held that both parents
are responsible for the support of their children
and that child support awards should be made
on the basis of each parent’s financial resources.®

¢ In Coleman v. State, the Court of Special Ap-
peals ruled on a challenge to the State’s criminal
non-support statute which made it a misde-
meanor for “any person” to desert or otherwise
fail to support “his wife”. The Court declared
that the statute as it applied to spousal support
was unconstitutional because of its sexually dis-
criminatory nature, in light of the ERA .’

e In Bell v. Bell, a wife attempted to cancel the
separation and property settlement agreement




she entered into with her ex-husband. She argued
that because a confidential relationship existed
between the parties at the time the agreement
was made, the husband had the burden of prov-
ing the agreement was fair and not overreach-
ing. The Bell court ruled that the previously-held
presumption of the husband’s dominance in a
marriage could no longer stand.® In Eckstein v.
Eckstein, the Court of Special Appeals reiterated
this ruling in stating “Since Bell, we have aban-
doned the previous presumption that the hus-
band was the dominant figure in the marriage.”®

¢ In Kline v. Ansell, the Court of Appeals used the
ERA to abolish the action of criminal conversa-
tion which was available to a husband against
another person for seducing his wife, since the
husband was viewed as having a property right
to personal enjoyment of her.'®

* [n 1980 the Maryland Court of Appeals ruled in
Kemp v. Kemp that under ERA the obligation to
pay for a child’s necessaries is shared by both
parents with their respective obligation based on
their ability to pay.'!

e [n 1981, the Court of Appeals ruled in Condore
v. Prince George’s County that the common law
doctrine that a husband is responsible for his
wife’s necessaries is unconstitutional in light of
the ERA.'2 It should be noted that, in this case
the constitutional issue was raised by a widow
who was sued by a hospital for payment of her
husband’s medical expenses.

C. Employment, Education, Child Care

e [n 1973, in Maryland State Board of Barber Ex-
aminers v. Kuhn, cosmetologists of both sexes
challenged on equal protection and State ERA
grounds the constitutionality of statutes permit-
ting barbers to cut the hair of both men and
women, but restricted cosmetologists to cutting
the hair of women. The Maryland Court of Ap-
peals held that the cosmetologists lacked stand-
ing to raise the ERA. The court reasoned that the
statute does not deny cosmetologists their rights
on the basis of sex, since both men and women
are cosmetologists and barbers and thus subject
to the same statutory restrictions. The court indi-
cated that the result might be different if the
plaintiffs were male patrons who wanted to use
the services of a cosmetologist.
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s In 1973, the Maryland General Assembly was
asked what the impact of the ERA was on the
exemption for women from the oyster tonging li-
cense fee. The Attorney General concluded that

the exemption was repealed as of the effective
date of the ERA.

D. Credit, Insurance, Housing

No court cases have been decided on any of these
issues in light of Maryland’s ERA

AREAS NOT AFFECTED BY THE ERA

In general, the state ERA does not interfere in such
areas of privacy, abortion, homosexual relationships, or
family matters.

Privacy is an area that concerns all of us. The United
States Constitution protects the right of every citizen to
live a private life, and the United States Supreme Court
has held that every citizen has a right to privacy. Thus,
sex segregation in public restrooms, in prisons, and in
other institutional sleeping quarters, and in living condi-
tions in the armed forces is an expression of this right to
privacy. Abortion, also, is one of the specific rights of
privacy which the United States Supreme Court has
already guaranteed to women by federal Constitutional
provisions. These issues of privacy are personal matters
and are not affected by the ERA—either state or federal.

The state ERA is also not concerned with the relation-
ship of two persons of the same sex. Indeed, courts in
several states have held that state ERAs do not permit
homosexual marriage.

Also, the ERA has not affected family stability or inter-
fered with the operations of families in Maryland. In a
family relationship where choices are made that one per-
son is the wage earner while the other cares for home and
children, the ERA does not interfere. The division of
responsibility is essentially a personal matter based on a
relationship between two people. What the ERA has
done is afforded females opportunities already existing
for males and vice versa.

THE FUTURE IMPACT OF
MARYLAND’S ERA

Tremendous gains have been made in removing sex
discrimination from the laws of Maryland over the past
ten years. However, some gaps remain in the implemen-
tation process.
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These areas include reform of insurance and pension
laws, explicit repeal of the common law doctrine that a
wife’s services are of no value in that they are a duty
owed by a wife to her husband, and repeal of the com-
mon law doctrine that spouses may not sue one another
for torts with respect to assaults and batteries resulting
from domestic assaults.

In addition, various provisions of the statutory law still
contain gender-identified language. The Commission to
Revise the Annotated Code should continue to work to
remove such language from the Code.

In the areas of employment and education, legislation
prohibiting sex discrimination and encouraging sex equity
in all phases of instruction and employment in institutions
of higher education in the State should be pursued, as
well as policies on the State and local levels which enable
workers to be paid equally for work of comparable value.

It is likely that more legislation will be enacted in the
coming years and further litigation will take place apply-
ing the ERA to various sexually-discriminatory laws still
on the books of Maryland. We have come a long way,
but we still have further to go before all the laws, regula-
tions and policies affecting the citizens of the State of
Maryland treat men and women fairly, justly, and equally
in all areas of their lives.
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